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TAX APPEALS:
CHALLENGES, CHANGES & MIXED MESSAGES

August 29, 2012
NJACTB Conference, Cape May

by
SCOTT J. HOLZHAUER, CTA, SCGREA

New (or improved) Challenges facing municipalities

From the Tax Court:

 Limited Resources – there is great tension between taxpayer & municipality both having to
operate within narrow financial parameters (a.k.a. costs) to secure credible appraisal
services measured against the tax dollars at risk in an appeal.

 When is it “cost effective” to pursue (prosecute) or settle (defend) a tax appeal?

 The Court expects certain proofs in order to “sway them” toward a value conclusion – first
Greenblatt, now Tuck v. West Caldwell. (see “summary” of Tuck case at end of outline)

 Whatever happened to the FAST TRACK? Multi-year appeals continue to be a major
enemy to the municipality’s revenue stream – especially when the final outcome is
determined by settlement (which usually begs the question – why did the matter not get
resolved sooner??)

From the County Tax Boards:

 Taxpayer Comps – from Blessing to Curse

o While always a part of the Petition, prior to the past 5 or 6 years comps were not
routinely presented by taxpayers filing appeals. At that time, much more
discussion during the CTB hearing revolved around the physical characteristics of
the subject property, and the corresponding assessment determinations made
(building class, effective age, depreciation, land adjustments, etc.)

o Because of such a strong campaign in recent years by the CTB’s to insist that
taxpayers prepare themselves with “market evidence” if they have any hope for a
reduction – now almost every petition includes upwards of 5 COMPS

o Different expectations from Board to Board with regard to the “extent” to which
the comps must be reported (some just listed, with oral testimony on the details of
comparability – while others require more of an appraisal analysis on the comps)
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o Regardless, ALL comps listed on the Petition must be investigated by the
municipality – this takes an enormous amount of time (could easily involve at least
5 minutes / comp)

o No relaxation of “exchange rules” for municipality if they are presented comps on a
large number of appeals on the final exchange day (7 days prior).

o “Pick your best comp”… despite the large amount of time expended by the
municipality to review taxpayer’s comps (usually 5 comps), as well as submitting
at least 3 - 5 comps of their own, often the practical time constraints presented by
the sheer volume of appeals dictates that each matter “cuts to the chase”. This
usually results in the CTB asking both the Taxpayer & the Municipality to select
just their “best comp” for discussion.

From the Division of Taxation:

 The enhanced effort by the State to investigate the usability of sales has changed some of
the data that the town and/or taxpayers rely on. This is both a Plus & Minus: SR-6’s to
change sales from NU to Useable by the State have opened up some “bad comps” for use
against the town, while some sales that have been changed by the State from Useable to
NU have taken potential good comps away from an already depleted pool available.

From the New Technology:

 The internet has become a vast (and FAST) resource for precise “on point” information for
almost any imaginable topic. Tax Appeal businesses and companies are continually
entering the new fertile marketplace

 Internet “how to” sites provide taxpayers a cliff-notes version of the appeal process. No
longer does the municipality have the upper-hand when it comes to information on “how
the process works”

 Like all good things for free… some information is good, some is lacking. A particularly
good website for free information is published by Envoy Real Estate (from Bound
Brook, NJ), known as NEW JERSEY TAX APPEAL NOW (web address =
njtaxappealnow.com). This site goes into extensive detail on all aspects of the appeal
process, and could be a source of information that you may choose to inform the public
about

 However, even in good things the truth hurts… and some weaknesses exposed… (see
screenshots #1 & 2)
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Screenshot #1 – from njtaxappealnow.com

Screenshot #2 – from njtaxappealnow.com

 Ever since OPRA, an enormous amount of information relative to the assessment function
has been considered “pubic information” and as such – has been taken from local
electronic storage and converted into OPEN SOURCE data available across the entire
internet.

 Until recently – the only 2 ways to file an appeal primarily involved:

Ouch!!

The towns used to be viewed as having
“unlimited resources” – but NOT NOW
based on the volume of appeals filed
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1) Do it yourself – a daunting task for the average homeowner (and like shooting fish
in a barrel for the municipality – oh how I miss those days…)

2) Hire an attorney or appraiser – a costly option, robbed the deserving property
owner of the full benefit of any reduction

 Now, Tax Appeal “Tools” are readily available to quickly inform a property owner of their
assessment status with regard to Chapter 123, and what the valuation parameters would be
for a successful appeal (see Screenshot #3 from TaxRite.com)

 Some tools actually go further than above by suggesting a course of action. To reach this
“suggestion”, there is an internally-calculated estimate of market value based on
algorithms employed utilizing data that is not always readily apparent (see Screenshot #4
& 5 from laniertaxappeals.com)

Screenshot #3 – from TaxRite.com (pertaining to my home property)

(NOTE: I only provided a property address to this site – no personal estimate of value)
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Screenshot #4 – from laniertaxappeals.com (pertaining to my same home property)

Screenshot #5 – from laniertaxappeals.com (pertaining to my same home property)
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 The above 3 screenshots – involving 2 separate websites – illustrate how differently
online Tax Appeal Companies may handle the same property (one says NO to an
appeal – the other suggests YES and implies savings of $1,147/yr in taxes)

 New companies are “getting into the business” every day, especially considering
the long protracted time period of the current recession and the impact it has had on
real estate values (see screenshot #6)

Screenshot #6 – from onlinetaxappealservices.com (pertaining to a business venture)

 What does a property owner have to lose? Many online tax appeal sites offer a “no
risk guarantee” to the property owner that reimburses them in the event an appeal
they manage is “unsuccessful” (see screenshot #7)
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Screenshot #7 – from onlinetaxappeal.com
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Changes in Technology have affected how appeals are prepared

A Case Study utilizing 3 of the most noticeable Online Tax Appeal Sites from the internet:

1. ValueAppeal.com
2. EasyTaxFix.com
3. TaxRite.com

NOTE: There has been some generic information shared among Assessor’s on the AMANJ Blog, but most
people involved in this aspect of our profession (Assessors, CTB personnel, Appraisers, Attorneys) don’t
really know SPECIFICALLY how these sites work. This is a brief overview of my findings after
registering – or trying to register – on each one.
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ValueAppeal.com

 This site is user-friendly, and only requires a property address to get started. The next few
screens provide an overview of their process:
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It’s like Tax Appeal on a Stick!
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The Cost:
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Another Guarantee:

This is very important to understand for this site. When I tried to have this site
evaluate my own property (see Pg 15) – they told me I didn’t have a case this year.
I believe the reason they told me that was because they could only provide 2 sales
from their internal algorithm. This same situation was evident again on Pg 22 of
this outline when I tried to “deselect” one of the 5 sales “provided” by the
company. That screen shot shows how I was not allowed to proceed further unless
I selected a fifth sale. In that instance, the company had only provided me with 5
sales to choose from, so I had to select all of them – regardless of comparability!

Based on their refund policy as pointed out above, it appears that the company is
trying to ensure the greatest degree of possible success by forcing its users to
present 5 sales during an appeal. That way there is a much better chance (?) of the
petitioner getting a reduction – either from the Assessor trying to settle the matter,
or the CTB – based on the tried and true “if you throw enough things at the wall
eventually something is likely to stick” principle. From a business perspective, this
practice would make it easier for the company to make their “GUARANTEE”.
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What they do…

OK, sounds good. Let’s get started:
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(again – checking my home property first to see if they feel an appeal is warranted)

OK – better luck next year.
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They’ll “keep an eye out” for me (for a fee of course)
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What I got for free:
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Now – let’s try another property. The following is a real property that I had an appeal on in
Morris Plains at the CTB for 2012. The property owner was one of 17 owners that utilized this
service in the filing/preparation of their appeals this year. After inputing the address for this
property, the “owner” would then see the following:

This is the pop-up
dialogue box you get
when you click this link
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What you get…. what they get (cost)…
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Now the start of their “internal” screening process. Despite the earlier claim that there were 33
sales found that would give you a “strong case”, there were only 5 sales provided to choose from
at this stage of their appeal preparation (all were automatically selected for inclusion in the output
report they generate).
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NOTE: When I tried to “deselect” one of the 5 comps – I got an error message (see bottom of
screenshot) stating that I must utilize 5 comps. I could not proceed further until I re-selected the
fifth comp for inclusion (comp #4 in this instance).
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There is an opportunity to make certain comments about your property. There is no opportunity to
individually “adjust” for anything brought up with these comments. They appear to be for
inclusion only as an area “for additional consideration”.
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There is a Confusion of Terms: This site routinely refers to the property “assessment” based on
the calculation of EQUALIZED VALUE. The actual 2012 assessment for this property is
$522,100.

From this screen, you can select “Download Report” to get the finished appeal form and
supporting documents.
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The provide their clients with advice on getting ready for the Tax Appeal Hearing:

I filled in the addresses for the 3 Comps that the municipality relied on in the appeal.
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Help for the taxpayer’s case – what they had to reveal about the muncipality’s Comps
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A petition filled out with the Value Appeal program shows the
property class in a “larger font” than the rest of the typing
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There is an element of “putting words into your mouth” carried out by the company at this
juncture as it pertains to comments in the Evidence Report Overview section above

REALLY??
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This is their version of a Comp Sales Grid. However, based on their own directions this was
seldom attached to anyone’s petition of appeal. I noticed during the appeal hearings for Morris
Plains that everyone with a Value Appeal filing seemed to be reading from something that neither
I – nor the CTB – had possession of. This is was it was:

Lastly, this was the data for “additional consideration” entered earlier during the setup phase. The
data below is just my own “made-up” notes to populate the various question fields:
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Still part of the Value Appeal
package. This is generally good
advice for the property owner
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NOTE: This is all generally good coaching – but definitely helps to put words into the taxpayer’s
mouth. However, check out the 2nd to last bullet point. This make the taxpayer’s testimony very
misleading, and in my opinion “unethical”.

What?
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Photographs of the Subject property, and the 5 comps as “selected” by Value Appeal. These
pictures were contained in the Assessor’s database, and were NOT part of the Value Appeal
packet. They are provided now in order to illustrate the most glaring weakness with this
service: the LACK OF STYLE IDENTIFICATION ON THE BUILDINGS. The subject is a
colonial; the comps selected include 3 Capes, 1 Ranch, & 1 Colonial.
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EasyTaxFix.com
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How they do it:
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This site would not allow me to “file an appeal” at this time. It was aware that the appeal deadline
had passed, and it did not give me any opportunity to prepare an appeal form – stating that I
needed to wait till next year (however the website referred to next year as 2012?).

I could however look at information that would have been “utilized”, had I been allowed to file an
appeal late – beginning with the Subject Property (another appeal from Morris Plains – that
actually utilized this exact service in a timely manner):
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The program did initally pre-select 3 Comps – and presumabley utilized them to arrive at their
indicated “value” based on a simple averaging of the Sale Price per SF.
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Limited adjustments can be made in this program – but only downward, and no more than 3% for
each category (in ½ % increments). These adjustments are then used to adjust the AVERAGE
SP/SF of the 3 comps chosen. This program only allows you to choose 3 comps.
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TaxRite.com

I utilzed the same Subject Property when trying out this service that I did with the ValueAppeal
website. The initial results however are quite different:

 TaxRite feels this property is overpaying in Taxes by $4,155
 ValueAppeal felt this same property was overpaying by $1,900
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signing up, it’s Comp selection time:

Then adjustment time
Page | 41

(Note that adjustments can go UP or DOWN, but only by 5% max):

ALL? Based on what criteria?
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And now to the finish line:
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This is the FINAL PRODUCT: The TaxRite Appeal Kit (using 5 Comps)
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(Now only using 3 sales – see how the value automatically adjusts based on the averaging)
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(Note the much more “cooperative” instructions included than with Value Appeal)
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Again – pretty fair advice
from this company
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The Cost to utilize this service:
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Mixed Messages – please let us know what you want…

In General:

 The vast majority of municipal assessors are part-time …. Factually, 436 of New Jersey’s
566 municipalities (77%) are employed less than fulltime (35 h/p/w) with a Tax Assessor.
While the consolidation of employees may provide cost savings in other areas of
government, the current utilization of part-time assessors coupled with the general
contraction of support staffing experienced statewide since 1998, has already found near
optimal efficiency (excerpt taken from the April 2012 CTB Legislative Amendment Request
for S-2).

 Looking at it more bluntly – you can’t squeeze water from a rock. It is borderline
impossible to keep “doing more” with less! This applies directly to the issue of Tax
Appeal defense – from all angles (Assessor’s time, expert costs). It does not appear that
the municipality, the CTB, or the Tax Court “gets this”. Each entity continues to have
unrealistic expectations on what the Assessor – especially in the majority “part-time”
model – can actually accomplish.

Back to the Tax Court – again…

 Two recently decided cases did more to confuse the issue of assessment and valuation than
they did to advance any level of “reason and fairness”. A brief synopsis of the fact patterns
is as follows:

TAX COURT CASE SUMMARY
TUCK v. WEST CALDWELL

(Another case with “unrealistic expectations”?)

 Written “non-published” decision dated August 10, 2012 by Judge Narayanan

 2011 Appeal of CTB Judgment by both sides (taxpayer was Pro-se)

 Residential property: Tudor-Colonial built circa 1915 / 3113-sf / 0.33 Ac

 Assmt: 2011 Reval Yr (100%) = $609,500

 2011 CTB Jdmt = $580,000

 Taxpayer seeking Assmt = $528,000

 Municipality Counterclaim Appraisal = $680,000

 Motion to dismiss for failure to overcome “burden of correctness” was dismissed

 Taxpayer contested SF based on impact of large 3-ft concrete interior wall on 1st fl

 Assessor contends living area is 3473-SF based on a prior inspection (in 2004)
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 Appraiser uses 3113-sf just as Taxpayer alleges

 Property is within “vicinity” of a sewage treatment plant, but not in site of it. Occasionally

affected by noxious odors

 Taxpayer offered 3 comps w/ adjustments. Taxpayer inspected all the comps

 Municipality offered 3 comps w/ adjustments. Appraiser did not inspect subject or the comps,

but relied on data gained from his employees in connection with the Reval

 Plaintiff's total gross adjustments were (1) 28.13%, (2) 33.12%, (3) 63.6%.

 The comparability of properties offered by plaintiff as proof of the Subject's value is

undermined by the magnitude of his numerous adjustments. For this reason alone, the court

can reject the comparables

 Plaintiff's adjustments are unsupported by any market data. Absent a factual basis and

legitimate quantification of the adjustments, it is difficult to gauge the credibility of the same

 Taxpayer argued about the living area calculation being taken from “exterior measurements”

 Court accepted the exterior measurement as the correct methodology to determine living area

 In sum, plaintiff has failed to prove the value of the Subject such that the County Board's

judgment is incorrect (Judge’s statement)

 Plaintiff objected to the court's consideration of the expert report and testimony on grounds the

expert failed to personally inspect the Subject, or any of the comparables, therefore, his

conclusions amounted to inadmissible net opinion (objection not accepted by Judge)

 Appraiser’s Comp #3 was an NU-10. Judge felt expert offered insufficient evidentiary basis to

justify accepting the sale as comparable for the purposes of valuation (sale not properly verified to

determine if it was an “arms-length” transaction)

 Expert's gross adjustments to his Comparable 1 were 28.6% and thus of questionable probative

value

 Expert’s Comp #2 questioned based on location and superior condition – basis for adjustments (or

non-adjustment) not supported. Court finds that West Caldwell's expert's comparable sales are

of little probative evidence, and West Caldwell has failed to show that the County Board's

judgment is incorrect.

Comments & Confusions:

1) The “market derived” adjustments that the Judge appears to be wanting from both
parties would ultimately require a paired-sales analysis. With a contracted volume of
sales due to the current economy, and the likely cost implications involved – it is
simply not feasible, practical, or reasonable to expect that level of detail with regard to
a small house valuation. The Court is always referencing the fact that the “Tax Court
Judges have a unique knowledge of real estate”, and they are capable of making
independent determinations of value. I believe the Judge’s experience should allow
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some measure of deference with regard to the “nature and magnitude of adjustments” –
where credibility is not summarily eliminated for procedure – but “measured” based on
testimony.

2) There appears to be a lack of consistency within the Judge’s decision. On page 15 of
the decision… “The court has already found that neither the interior wall thickness
nor the proximity to the sewage plant merit an adjustment”. This was said in
response to the Plaintiff’s arguments. However, in response to the testimony of the
municipal appraisal expert … “Lastly, none of his chosen comparables had proximity to a
waste treatment plant or other similar construction/structure. His factually unsupported
opinion that there was no adverse impact upon the Subject due to the sewage plant is
insufficient justification for ignoring this aspect in his comparable sale analysis”. I can
understand (to a point) the “logic” in requiring Market Data to support your
adjustments – but since when do you also have to similarly PROVE WHY YOU
DIDN’T MAKE AN ADJUSTMENT??

TAX COURT CASE SUMMARY
COHEN v. MENDHAM TOWNSHIP

(A case decided without regard for “evidence” on the valuation date)

 Bench “non-published” decision – Decided June 2012, Judgment dated August 17, 2012 by

Judge Bianco

 2011 Appeal of CTB Judgment by taxpayer (taxpayer was Pro-se).

 Residential property: Colonial built 1998 / 4174-sf Living Area / 0.913 Ac

 Assmt: 2011 (1 Yr AFTER Reassessment): $1,101,100 / 90.75%

 2011 CTB Jdmt = Affirmed based on insufficient proofs by taxpayer

 Taxpayer seeking Assmt = $943,800. Relied strictly on subject sale as basis for appeal at both

the CTB and Tax Court

 No appeal filed for 2012 (ratio increased to 94.05%)

FACT PATTERN

 Property LISTED for sale on 6/30/2010 to $1,249,000

 List Price lowered on 7/28/2010 to $1,199,000

 On 12/29/2010 the Cohen’s put in an OFFER TO BUY at $1,025,000

 On 12/30/2010 the Cohen’s agreed to increase their offer to $1,040,000 – entered into

CONTRACT TO BUY

 Property CLOSED on 2/17/2011
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 Deed RECORDED 3/2/2011

TRIAL TESTIMONY

 Owners were Pro-se

 Only evidence submitted was the subject Contract for Sale & Deed

 No expert reports or other evidence entered

 No testimony rendered as to the market conditions on 10/1/2010.

 The municipality had no expert or the Assessor at trial – they felt no need as a matter of

strategy

 After Plaintiff’s case – municipality Moved for Dismissal based on the failure to overcome

the Burden of Correctness attached to the assessment and subsequent CTB Judgment

affirming same

 Judge denied the motion

 Municipal Attorney established for the record that the Cohen’s were not even aware of the

subject property until later December 2010 when they learned of it being for sale and

checked it out

 As there was no other evidence in the record to establish – or “imply” value – anywhere

near the valuation date of 10/1/2010 – the Township rested it’s case

THE DECISION

 Judge felt his knowledge of the market was “commonly understood” with regard to the fact

that the market was “flat” during the time period in question, and very much mirrored a

time in the late 1970’s when economic conditions were similar with regard to property

devaluation…?

 Based on this “reasoning” – Judge GRANTED PLAINTIFF’s APPEAL. The assessment

was lowered to $943,800 (utilizing the subject sale price X the 2011 ratio of 90.75%

 Since there was no appeal for 2012 – the FREEZE ACT is applied (of course if there was

an appeal for this year – the assessment would have been higher because of the increase in

Ratio to 94.05% - a shrewd move by the property owner)

Comments & Confusions:

Where to start…? So what is the actual “value date” for Assessor’s & Reval Firms to

utilize? What should the CTB do about their generally accepted practice of not allowing

“post valuation date” sales (with a small window of exception)? Isn’t the use of sales data

AFTER the valuation date just supposed to be of a corroborative nature to support

evidence existing AS OF the valuation date? Wow – what a can of worms to open…!
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FINAL THOUGHTS – Some FOOD for thought…

FDA Approved: The Maximum Amount Of
Defects Allowed In Your Food

First Posted: 10/26/10 09:54 AM ET Updated: 05/25/11 07:05 PM ET

Rat hairs in your peanut butter sandwich and insect fragments in your pasta sauce? Yuck. Yet
according to the Food and Drug Administration (FDA) these defects in certain foods are totally
OK. Title 21, Code of Federal Regulations, Part 110.110 allows the FDA to establish maximum
levels of natural or unavoidable defects in foods that you can consume in a given year.

(My favorite 7)

 Pizza Sauce: 30 Fly Eggs Per 100 Grams

 Chocolate: 60 Or More Insect Parts Per 100 grams

 Peanut Butter: 1 Or More Rodent Hairs Per 100 Grams

 Frozen Berries: 60 Percent Can Contain Mold

 Wheat: 9 Miligrams Or More Of Rodent Pellets Per Kilogram

 Dates: 5 Or More Insects In 100 Grams

 Pasta: 225 Insect Fragments In 6 Or More Samples

The parallel…

By definition, an appraisal is an “estimate” or “opinion” of value…(yada, yada, yada). By this
definition it is impossible to have a PERFECT or FLAWLESS appraisal, and it is unrealistic to
expect one. All you can hope for is that the “Defects” are below the accepted standards – as
measured by the Tax Court and CTB (not the FDA – thank goodness).

Think of this next time you’re having lunch with your appraiser…

http://www.fda.gov/Food/GuidanceComplianceRegulatoryInformation/GuidanceDocuments/Sanitation/ucm056174.htm

